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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

LARO, Judge: Petitioners petitioned the Court to
redet erm ne respondent’s determ nation of deficiencies of $13, 780
and $15,812 in their 2000 and 2001 Federal income taxes,

respectively, and section 6662(a) accuracy-rel ated penalties of
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$2, 756 and $3, 162.40, respectively.? After concessions by the
parties, we decide whether petitioners substantiated their
deductions for self-enploynent expenses, personal property tax,
student |oan interest, noncash charitable contributions, job-
related mleage, and tuition. W hold they did not. W also
deci de whether petitioners are liable for accuracy-rel ated
penal ti es determ ned by respondent under section 6662(a). W
hol d they are.

FI NDI NGS OF FACT

Sone facts are stipulated and are so found. The stipul ated
facts and the exhibits submtted therewith are incorporated
herein by this reference. Petitioners are husband and w fe, and
they filed joint 2000 and 2001 Federal incone tax returns. They
resided in Col orado Springs, Colorado, when they filed their
petition with the Court.

During 2000 and 2001, Roy Oswandel (petitioner) worked ful
time for the U S. Postal Service. In 2001, he al so worked part
time for two other enployers, neither of which was a church.

Petitioner is an ordained mnister and before the years in
issue worked in the mlitary as a chaplain. After |eaving the
mlitary, he continued to performmnisterial duties. These

duties included officiating weddings, holding retreats, and

1 Unl ess otherwi se noted, section references are to the
appl i cabl e versions of the Internal Revenue Code. Rule
references are to the Tax Court Rules of Practice and Procedure.
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visiting the sick. Petitioner does not accept conpensation for
his mnisterial duties, except for $10 per year, which he does
not report as inconme.? For 2000 and 2001, petitioners included
with their Federal inconme tax returns a Schedule C, Profit or
Loss From Business, that reported that petitioner was a self-
enpl oyed mnister of the Gospel. During 2000 and 2001,
petitioners’ Federal incone tax returns reported no incone from
petitioner’s mnisterial activities.

For each of the years 2000 and 2001, petitioners clained
$33, 547 of Schedul e C deductions for petitioner’s mnisterial
activities. Those deductions consisted of $30,752 for ml eage,
$945 for nonoverni ght travel expenses, $600 for neals, and $1, 250
for overnight travel expenses. Petitioner’s 2000 and 2001
Federal inconme tax returns also clainmed on Schedule A Item zed
Deductions, deductions for personal property tax, student |oan
i nterest, noncash charitable contributions, tuition, and job-
related mleage. During respondent’s audit of petitioners’ 2000
and 2001 Federal incone tax returns, petitioners did not neet
Wi th respondent’s revenue agent and did not substantiate any of
the deductions. Petitioners informed the revenue agent by a
letter that they had no substantiation for 2000 and 2001 because
their records had been stolen froma storage facility.

Petitioners enclosed with the letter (1) an unsigned, undated,

2 The record does not reveal who pays the $10 to petitioner.
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handwitten letter fromthe Col orado Springs police departnent
stating that “several burglaries to storage units” had occurred
and “at |east three units were burglarized” and (2) an unsigned,
undated, typed letter fromthe storage facility stating that
petitioners’ storage unit was one of several storage units
subject to “vandalismand theft”. The El Paso County Sheriff’s
of fice investigated the burglaries and prepared a report listing
the storage units that had been burglarized.® That report does
not list petitioners’ storage unit anong those burglarized.

When this case was tried in part on Cctober 26, 2005,
respondent’s counsel proffered to the Court and to petitioners
that petitioner would have had to drive approxinately 100, 000
mles to receive a mleage deduction of $30,752. Subsequently,
petitioner asserted that his business mles during the subject
years were as follows: 5,280 mles for commuting to his part-
time jobs in each of 2000 and 2001; 28,600 mles and 31,900 mles
for job searching in 2000 and 2001, respectively; 7,000 mles and
8,000 mles for church-related visits in 2000 and 2001,
respectively; and 6,800 mles for graduate studies in 2001.

Also at trial on Cctober 26, 2005, the Court ordered the
parties to attenpt to determ ne the all owabl e deducti ons anong
t hemsel ves. Subsequently, petitioners nmet with one of

respondent’s tax conpliance officers, Anthony Atkinson

3 Colorado Springs is located in El Paso County.
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(Atkinson). Petitioners never gave Atkinson any books or records
to substantiate petitioners’ clainmed deductions for petitioner’s
mnisterial activities, tuition, mleage, student |oan interest,
personal property tax, or noncash charitable contributions.

When the trial of this case was resunmed and concl uded on
Septenber 11, 2006, petitioners introduced (and the Court
admtted) into evidence 262 pages of docunents to substantiate
their clainmed deductions. The docunents included:

(1) Petitioner’s Anerican Express credit card statenent listing
purchases of airline tickets, train tickets, and lodging in
various cities in the amount of $1,857 (attached to the credit
card statenent is a handwitten breakdown of estinated m | eage
driven in connection with petitioner’s part-tine jobs,

mnisterial activities, and job searching); (2) an insurance
policy statenment listing five cars covered under the policy; (3)
a Col orado vehicle registration/tax ownership receipt listing the
purchase date, purchase price, and taxable value of a car; (4) a
car paynment history for a vehicle that petitioner has marked as
sold in February 2000; (5) handwitten notes |listing petitioner’s
various destinations for his mnisterial activities; and (6) an
account paynent statenent from Sallie Mae for student |oan
paynments from 2002 to 2005. Petitioners rely upon the credit
card statenent and the handwitten destination |ist as

substantiation for sone of the deductions clained for
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petitioner’s mnisterial activities. Petitioners provided the
car insurance policy statenent, Col orado vehicle registration/tax
ownership recei pt, and car paynent history to substantiate their
deduction for the paynent of personal property taxes.

OPI NI ON
The burden of proof is on petitioners to show that

respondent’s determ nations set forth in the notice of deficiency

are incorrect. Rule 142(a)(1); Wlch v. Helvering, 290 U S. 111
115 (1933). In certain circunstances, if the taxpayer introduces
credi bl e evidence with respect to any factual issue relevant to
ascertaining the taxpayer’s proper tax liability, section
7491(a) (1) places the burden of proof on the Comm ssioner. Sec.
7491(a)(1); Rule 142(a)(2). For the burden to shift to the
Comm ssi oner, the taxpayer nmust conply with the substantiation
and recordkeeping requirenents of the Internal Revenue Code
(Code). Sec. 7491(a)(2)(A) and (B). In addition, section
7491(a)(2) requires that the taxpayer cooperate with reasonable
requests by the Comm ssioner for “w tnesses, information,
docunents, neetings, and interviews”. Sec. 7491(a)(2)(B). W
concl ude that the burden of proof has not shifted to respondent
Wi th respect to any of the issues in this case. To this end, we
find that petitioners failed to cooperate wth respondent during

the audit of their 2000 and 2001 Federal incone tax returns. W
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also find that petitioners failed to conply with substantiation
requi renents of the Code.

Deductions are strictly a matter of |egislative grace, and
petitioners nmust show that their clainmed deductions are all owed

by the Code. Rule 142(a); New Colonial Ice Co. v. Helvering, 292

U S. 435, 440 (1934); Welch v. Helvering, supra at 115.

Petitioners nust keep sufficient records to substantiate any
deduction that would otherw se be allowed by the Code. Sec.

6001; New Colonial lIce Co. v. Helvering, supra at 440. In the

case of neals and traveling expenses, section 274(d) disallows
deductions for those expenses, unless the taxpayer substantiates
by adequate records or by sufficient evidence corroborating the
taxpayer’s own statenent: (1) The anmount of the expense; (2) the
time and place of the expense; and (3) the business purpose of
the expense. Section 1.274-5T(c)(5), Tenporary Incone Tax Regs.,
50 Fed. Reg. 46022 (Nov. 6, 1985) states that if an individual

t axpayer can establish that his or her failure to produce
adequate records is due to the I oss of such records through

ci rcunst ances beyond the taxpayer’s control, such as destruction
by fire, flood, earthquake, or other casualty, the taxpayer nmay
substanti ate a deduction by reasonabl e reconstruction of his or
her expenditures. Under these regulations, therefore, a taxpayer
may be deened to neet the requirenents of section 274(d) if he or

she establishes the occurrence of a casualty causing the |oss of
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records and has adequately reconstructed the expenditures. Sec.
1.274-5T(c)(5), Tenporary |Incone Tax Regs., supra.

Petitioners clainmed Schedul e C busi ness expenses of $33, 547
for each of the years 2000 and 2001. Section 162 provides for
deduction of all ordinary and necessary business expenses paid or
incurred during the taxable year in carrying on a trade or
busi ness. For petitioner’s mnisterial activity to qualify as a
trade or business, his dom nant or primary objective of the

venture nust be to earn a profit. Hildebrand v. Conmm ssioner, 28

F.3d 1024, 1027 (10th Cr. 1994), affg. Krause v. Conm ssioner,

99 T.C. 132 (1992). Petitioners offered no evidence to establish
a profit notive for petitioner’s mnisterial activities. To the
contrary, petitioner admts that he receives no conpensation for
his mnisterial services, yet incurs substantial expenses for
those services. On these facts, we conclude that petitioner’s
mni sterial activities were not engaged in for profit and that
hi s expenses related to those activities are not deducti bl e under
section 162 or section 183 (given that petitioners had no incone

fromthese activities for 2000 or 2001).% See Luellen v.

Conmi ssioner, T.C. Meno. 1994-449; Anderson v. Conm ssioner, T.C.

Meno. 1984-59.

4 OF course, petitioner’s failure to substanti ate expenses
related to his mnisterial activities would al so preclude
deductability of those expenses.
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As to the Schedul e A deductions in issue, petitioners assert
that they had the requisite substantiation to support their claim
to those deductions, but their tax records were stolen fromtheir
storage facility. Petitioners have failed to submt credible
evidence to establish either part of that assertion. |In fact,
the report of the | aw enforcenent agency investigating the
burglary of the |location of their storage unit indicates that
petitioners’ storage unit was not anong those burglarized.

Petitioner’s handwitten breakdown of estinated m |l eage
driven in connection with his part-tinme jobs and his job
searching is inadequate to substantiate his m | eage deducti on.
The docunents petitioners submtted to substantiate their claim
to the personal property taxes deduction are also insufficient in
t hat not one of the docunents |ists 2000 or 2001 as the years in
whi ch personal property tax was paid. Nor does the student |oan
paynment statenent substantiate any claimfor a student |oan
i nterest deduction for 2000 or 2001 as it provides a paynment
hi story only for 2002 to 2005. Petitioners presented no evidence
at trial, docunentary or otherw se, to substantiate expenses
related to tuition or books or noncash charitable contributions.
We sustain respondent’s determ nation that petitioners are not

entitled to deduct any of the disall owed Schedul e A deductions.?®

> Wiile petitioners do not argue application of the rule
articulated in Cohan v. Comm ssioner, 39 F.2d 540 (2d G r. 1930),
(continued. . .)
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Respondent determ ned that petitioners are liable for
accuracy-rel ated penalties under section 6662(a) and (b)(1) for
2000 and 2001. Section 6662(a) inposes an accuracy-related
penalty equal to 20 percent of the portion of an underpaynent
that is attributable to, anong ot her things, negligence.
Petitioners will avoid this accuracy-related penalty if the
record shows that they were not negligent; i.e., they nmade a
reasonabl e attenpt to conmply with the provisions of the Code, and
they were not careless, reckless, or in intentional disregard of

rules or regulations. See sec. 6662(c); Keeler v. Conmm ssioner,

243 F.3d 1212, 1221 (10th Gr. 2001), affg. Leema Enters. Inc. V.

Comm ssioner, T.C Meno. 1999-18. Negligence connotes a | ack of

due care or failure to do what a reasonabl e and prudent person

woul d do under the circunstances. See Allen v. Conm ssioner, 92

T.C. 1 (1989), affd. 925 F.2d 348 (9th Gr. 1991); Neely v.

Commi ssioner, 85 T.C 934, 947 (1985). An accuracy-rel ated

penalty is not applicable to any portion of an underpaynent to
the extent that an individual has reasonabl e cause for that
portion and acts in good faith with respect thereto. See sec.

6664(c) (1).

5(...continued)
we note it does not apply to this case. Under the Cohan rule,
the Court can estimte the anmount of certain deductible expenses,
but only if the taxpayer presents sufficient evidence to nmake
t hose estinmates. See id. at 543-544. Petitioners have not
presented sufficient evidence for us to apply the Cohan rule.
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Respondent bears the burden of production with respect to
the accuracy-rel ated penalties. Sec. 7491(c). |In order to neet
this burden of production, respondent nust produce sufficient
evidence that it is appropriate to inpose the accuracy-rel ated
penalties. Once respondent has done so, the burden of proof is

upon petitioners. Higbee v. Conm ssioner, 116 T.C 438, 449

(2001). Petitioners may carry their burden by proving that with
respect to their underpaynent there was reasonabl e cause and they
acted in good faith. Sec. 6664(c)(1).

Respondent has satisfied his burden of production in that
the record establishes that petitioners failed to substantiate
their clainmed deductions. Section 6001 i nposes on petitioners a
duty to maintain books and records sufficient to support itens
reported on their returns, and petitioners’ breach of that duty
is contrary to what a prudent and responsi bl e taxpayer woul d have
done under the circunstances. See sec. 1.6662-3(b)(1), Incone
Tax Regs. Petitioners nmust now establish reasonabl e cause and
good faith in order to escape liability for the accuracy-rel ated
penal ti es under section 6662(a). Petitioners have failed to
persuade us that their failure to maintain the requisite
substanti ati on was excused by reasonabl e cause and good faith.

We sustain respondent’s determ nation that petitioners are |iable
for the 2000 and 2001 accuracy-rel ated penalties under section

6662(a) .
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We have considered all argunents nade by petitioners for
hol di ngs contrary to those expressed herein and reject these

argunents not discussed herein as irrelevant or without nerit.

Deci sion will be entered

under Rul e 155.




